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ABSTRACT
In the era of digital world, and so with marketing, online advertisement over the Internet
is rampant and pertinent in marketing product and services, be it business to business (B2B) or
business to consumer (B2C). However, the raging use of Internet to market the product and
services with advertisement leads to number of legal issues put into test, to name a few,
authenticity, confidentiality, integrity and non-repudiation. The issue of non-repudiation relates
directly to the issue of online advertisement, whether it is an “offer” or an “invitation to treat”,
since if it is an offer, the seller cannot repudiate the acceptance made by the buyer over the
online advertisement. This article will discuss this prevalent issue which is yet to be decided
by the Malaysian judicial system.
Keywords: online advertisement, marketing, offer, invitation to treat
I.   INTRODUCTION
The creation of World Wide Web and Web browser has transformed the Internet from a
mere communication tool into a certifiably revolutionary technology. By the end of twentieth
century, the number of Internet user grew to almost 400 million. The explosive worldwide
growth in Internet usage forms the heart so called New Economy. According to Forrester
Research (2007), the Internet retail will soar from €102 billion in 2006 to €263 billion in 2011.
Based on the forecast, in the coming five years, the number of Europeans shopping online will
grow from 100 million to 174 million. Their average yearly Net retail spending will grow from
around €1,000 to €1,500, as UK Net consumers outspend even their US counterparts online.
Overall, this will cause European e-Commerce to surge to €263 billion in 2011. In Asia, it was
predicted in 2004 that wireless Internet users will reach close to 150 million, with e-commerce
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transaction exceed US $40B which covers the countries like China, Hong Kong, Japan, Korea,
Malaysia, Philippines, Singapore, Taiwan, and Thailand.
Undoubtedly, the growth of the Internet retail relates to the advancement of the use of
the Internet. Internet has been the revolutionary technology of the new millennium, empowering
consumers and business with connectivity. Its enables consumers and companies to access and
share huge amount of information with just few mouse clicks. Study has shown that consumers
are assessing information on the Internet before making major life decisions. One in three
consumers relies heavily on the Internet to gather information about choosing a school, buying
a car, finding a job, dealing with major illness, or making investment decisions. As a result, to
be competitive in today’ new marketplace, companies must adopt technology or risk left behind
(Kotler et al. 2005).
Moreover, according to Kotler et al. 2005, Internet buying benefits both final buyers and
business buyers.
• It can be convenience, customers don’t have to battle traffic, find parking spaces, and
trek through stores and aisles to find and examine products. They can do comparative
shopping by browsing through mail catalogs or surfing websites. 
• In addition, the Internet often provides buyers with greater product access and
selection. For example, the world’s limit for the Web. Unrestrained by physical
boundaries, cyber sellers can offer an almost unlimited selection. 
• Beyond a broader selection of sellers and products, e-commerce channels also give
buyers access to wealth of comparative information, information about companies,
products and competitors. Good site often provide more information in more useful
form than even the most solicitous salesperson can.
• Finally, online buying is interactive and immediate. Buyers often can interact with the
seller’s site to create exactly the configuration of information, products, or services
they desire, then order or download them on the spot. Moreover, the Internet gives
consumer a greater measure of control. Like nothing else before it, the Internet has
empowered consumers. Consumers can go online to gather information before
physical buying a product at a store.
Problem Statement
There are several features which distinguish business conducted on the Internet from
business conducted by traditional means, particularly (Pattison, 1997):
• the Internet establishes a global marketplace, where traditional geographic boundaries
are not only ignored, they are quite simply irrelevant; 
• the Internet allows business to be conducted electronically;
• the Internet allows business to be conducted anonymously; and 
• rather than direct dealings between the parties, the Internet requires business to be
conducted through the use of intermediaries of unknown trustworthiness. This means
that the transactions are inherently insecure. 
• Furthermore, Lau (2000) in his paper outlined the problem over Internet contract into:-
• authenticity




Besides that, in Malaysia, the Electronic Commerce Act 2006 that has been introduced
only touch the issue of communication of proposal and acceptance, but fails to address issue
as regard to invitation to treat.
Objectives of Paper
As such, the objectives of this article are to clarify the issues of non-repudiation and to
recommend Malaysian judicial system regarding online marketing.
II.  MARKETING AND ONLINE ADVERTISEMENT: THE ISSUES
Online and Offline Advertisement
As mentioned before, Pattison (1997) has summarized several other features which
distinguish business conducted on the Internet from business conducted by traditional means.
He mentions that Internet allows business to be conducted electronically and anonymously,
apart from creating a global marketplace where the online world is borderless. Besides, the
transactions are inherently insecure simply because, rather than direct dealings between the
parties, the Internet requires business to be conducted through the use of intermediaries of
unknown trustworthiness.
The Internet has a potential affect of each component of marketing mix. Place has become
less important as easy and inexpensive communication between individuals on opposite sides
of country or the place become commonplace. The Internet has accelerated a shift in the nature
of products from mass produced and tangible to customize and information based. The potential
for price discrimination is diminished given the enhanced capability of customers to identify
the least expensive source, regardless of location. The component of marketing mix being most
quickly transformed as a result of Internet is promotion. The Internet is not only a new media,
but is also a form of media that differs essentially from those preceding it. Internet promotion
combines mass media’s reach with the personalization inherent in two-way dialogue which
previously only possible using personal promotion (Gordon and De Lima-Turner, 1997).
Marketing communications consist of sale promotions, public relations, direct marketing
and advertising comprise an important component of e-commerce strategy (Strauss and Frost,
2001, p.220). E-marketers use these tools to create brand awareness, preference and selection.
Internet advertising is an especially important part of e-communication strategy because of the
vast sums spent by firms and the crucial role advertising plays in informing and persuading
consumers. Internet advertising can be view as consisting of two components, together these
tools form an integral part of an integrated marketing strategy:
1) Offline traditional media advertising (Television, radio, magazines, newspaper and
outdoor/others); and
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2) Online advertising (paid for spaces on a web site or email, such as banner ads,
skyscraper ads, dynamic media, buttons, interstitials, pop-ups, etc.) (Strauss and
Frost, 2001, chapter 6 and 7).
The Internet provide companies with many promotional and communications
opportunities. Banner ads are styled after print advertisements with the addition of interactivity,
such that consumer have the opportunity to click on the banner with the cursor on the banner
with a cursor that directs them to the banner advertiser’s website (Briones, 1999). Currently,
two formats of banner advertisements exist, that is static and media rich (IAB, 2000). Static
banner ads are interactive but without movement. Alternatively media rich banner ads are more
interactive utilizing multimedia animation, sound, and movement within the banner ad. Static
ads are often times replaced by media rich ads to gain customer attention (Briones, 1999).
Under certain conditions, consumer can have their attitudes influences by peripheral cues
such as advertising (Mitchell, 1986; Petty and Priester, 1984). Indeed, researchers studying
attitudes toward the ad have found that consumers’ attitude toward advertisements predict
consumer brand preferences and purchase behavior (Mitchell, 1986; Shimp, 1981).
An extension of attitudes toward the advertisement is attitudes toward the website. While
there has been limited research on such attitudes, it is reasonable to conclude that website can
be evaluated similar to other advertisements. In a study by Chen and Wells (1999), attitudes
toward the website were conceptualized to contain three sub components: entertainment,
informativeness, and organization. Entertainment and informativeness were arrived from
attitude to the ad literature, while organization was new attribute proposed by Chen and Wells
(1999). Clearly, organization is important with online advertisements because of the interactive
component of the Internet. Furthermore, the consumer has to come to expect interactive links
with banner advertisement and web links that provide access to the depth of information desired
with the ability to purchase when they feel the time is right (Levine at el., 2000). Having
discussed the importance of online advertisement, it is important to further look into legal aspect
of the advertisement. 
Legal Issues Relating to Online Advertisement
Lau (2000) has outlined that the problem over Internet contract are evolving around the
issue of authenticity, confidentiality, integrity and non-repudiation.
Lau (2000) pointed out the issue of authenticity over the internet because no body knows
the true identity of the person or the surfer that we are dealing with whilst confidentiality is a
major concern over the internet because the transaction may be viewed by others or hackers.
With regards to integrity, internet can be used as a medium of spreading the virus especially
through e-mails. And last but not least, the problem over e-commerce transaction is the issue
of non-repudiation, for example, once an-email has been sent, it cannot be retracted. 
In general, contract is an agreement between two parties or more which is legally binding
and enforceable (Smith, 1999). The elements of a valid contract are (Chitty and Guest, 1994):-
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• offer
• acceptance
• intention to create legal relationship
• consideration
In the case of online marketing, before a party concludes a contract, the party may have
attracted to the advertisement posed on the Internet. An advertisement normally contains
information and representations from the marketers, in this matter, from their websites. A
website can be structured as either an invitation to treat or as an offer. At this stage, different
views are highlighted, that the advertisement should be an invitation to treat (Gringrass, 1997)
whereby some says it should be an offer (Ding, 2000).
An offer is an intimation, by words or conduct, of a willingness to enter into a legally
binding contract, and which in its terms expressly or impliedly indicates that it is to become
binding on the offeror as soon as it has been accepted by an act, forbearance or return promise
on the part of the person to whom it is addressed (Guest, 1994) whereas an invitation to treat
is a mere invitation by one person to another to make an offer (Tay and Meng, 2001). 
The difference between ‘offer’ and ‘invitation to treat’ is pertinent to understand in the
context of online advertisement because an offer, if accepted, may form a valid contract whereas
an invitation to treat, if taken up is considered as an offer to the party who made the invitation
to treat; thus, it is up to the party who made the invitation to accept the offer. Mohamad Azmi
FJ (as he then was) in Affin Credit (M) Sdn. Bhd.v. Yap Yuen Fui (1984) said; 
“…As a general principle, in order to decide whether the parties have reached an agreement, it
is usual to enquire whether there has been a definite offer by one party and an acceptance of
that offer by the other”.
In the case of Fisher v Bell, the court held that;
“…the display of an article with a price on it in a shop window is merely an invitation to treat.
It is in no sense an offer for sale the acceptance of which constitutes a contract…”. 
Previously, in the same vein, it was held in the case of Pharmaceutical Society of Great
Britain v Boots Cash Chemist Ltd that;
“it is a well established principle that the mere exposure of goods for sale by a shopkeeper
indicates to the public that he is willing to treat but does not announce to an offer to sell… The
customer is informed that he may himself pick up an article and bring it to the shopkeeper with
a view of buying it, and if, but only if, the shopkeeper then expresses his willingness to sell a
contract for sale is completed.” 
In brief, an invitation to treat refers to the process of a seller inviting potential buyers to
make it an offer for its product or service. A contract is only completed if and when the seller
accepts the offer. If the seller does not accept the offer, there is no contract.
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Review of Cases on Online Advertisement
Gringrass (1997) opined that the traditional way of advertisement such as display on
windows (as in the case of Fisher v Bell), on shop shelves (Pharmaceutical Society of Great
Britain v Boots Cash Chemist Ltd ) and petrol price (Esso Petroleum v Commissioners of
Customs and Excise) as well as advertisement (Partridge v Crittenden (1968) 2 All ER 421,
Harris v. Nickerson (1873) LR 8 QB 286) and catalog (Grainger & Sons v Gough), are merely
invitations. As such, he suggested that online advertisements should be construed as invitation
to treat similar to the advertisement in the physical world.  Tay and Meng (2001) made an
analogy that websites are the electronic window display, advertising the products and their
prices whereby e-mail price list are similar to brochures, promotional flyers, catalogues and
pamphlets in conventional commerce.  Furthermore, the owner of websites should prefer
bilateral as opposed to unilateral contract in the case of web advertisements. If the advertisement
over the Internet is not intended to be an invitation, or it can be construed as an offer, it is a
unilateral contract and it bear the risk that the entire Internet community may accept it. In the
most celebrated case of Carlill v Carbolic Smoke Ball, the court decided that the advertisement
is an offer, construing it as unilateral contract, as such, can be accepted by anybody who read
it (Gibbons v Proctor; Williams v Cowardine). 
However, Ding (2000, p.49) proposed that the court should reconsider the cases like
Fisher v Bell and Pharmaceutical Society of Great Britain v Boot Cash Chemist Ltd in context
of e-commerce where the store fronts and advertisements of the traders’ websites should be
considered as an offer. This is because the traders may reject the offer (if the advertisement is
an invitation), though, what in fact happens is the buyer/consumer is required to supply
information of his credit card number (together with security number behind the card!). It is
submitted that in her contention that the concept of making an offer to the world at large, or
unilateral contract, is not a new concept, as in the case of Chapelton v Barry UDC. Ding further
argued that if the online advertisement is only considered as invitation, it will frustrate the
growth of e-commerce. 
In legal literature, it has been suggested that the "invitation-to-treat" paradigm should
not be blindly transposed to an Internet environment. One possible criterion for distinguishing
between a binding offer and an invitation to treat may be based on the nature of the applications
used by the parties. Legal writings on electronic contracting have proposed a distinction
between web sites offering goods or services through interactive applications and those that
use non-interactive applications. If a web site only offers information about a company and its
products, and any contact with potential customer lies outside the electronic medium, there
would be little difference to a conventional advertisement. However, an Internet web site that
uses interactive applications may enable negotiation and immediate conclusion of a contract
(in the case of virtual goods even immediate performance). Legal writings on electronic
commerce have proposed that such interactive applications might be regarded as an offer "open
for acceptance while stocks last" as opposed to an "invitation to treat” (Glatt, 1998, at p.50). 
Article 11 of the United Nation Sales Convention provides that a proposal to conclude a
contract made through one or more electronic communications which is not addressed to one
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or more specific parties but is generally accessible to parties making use of information systems,
including proposals that make use of interactive applications for the placement of orders through
such information systems, is to be considered as an invitation to make offers, unless it clearly
indicates the intention of the party making the proposal to be bound in case of acceptance (Faria,
2006).
In Malaysia, the Electronic Commerce Act 2006 that has been introduced provides under
section 7(1) that in the formation of a contract, the communication of proposals, acceptance of
proposals, and revocation of proposals and acceptances or any related communication may be
expressed by an electronic message. Under ss. (2) of the Act, it states that a contract shall not
be denied legal effect, validity or enforceability on the ground that an electronic message is
used in its formation. As such, it is clear the Act only touch the issue of communication of
proposal and acceptance, but fails to address issue as regard to invitation to treat. 
III.  METHODOLOGY
The approach of this research is doctrinal research which is also referred to as theoretical,
pure legal, academic, traditional or conventional research. It is mainly a library-based study
(Yaqin, 2007). Zahraa termed this method as conventional or traditional research method.
Although sometimes it is called “old-fashioned or legalistic”, it is the most widely used method
in legal research. It is mainly concerned with stating, interpreting or clarifying the existing law
in a given sphere of municipal or supranational jurisdiction (Zahraa, 1998). The data from
journals and past cases are referred extensively for the purpose of this article.
IV.  RECOMMENDATION AND CONCLUSION
To sum up, the writers would like to highlight the importance of determining whether
the online advertisement is an offer or invitation to treat by highlighting two unreported cases
of Argos (1999) and Kodak (2002). In Argos, televisions were offered through online
advertisement at argos.co.uk for the sum of £2.99 although the actual intended price was £299.
After several orders were made, Argos discovered the mistakes and refused to honour the order
placed by the customers. The customers threatened to take legal action against Argos in court
and later the matter was settled amicably outside the court. In Argos case, if the online
advertisement is only an invitation to treat, there was no valid contract concluded between
Argos and the customers. In other words, if online advertisement was only an invitation to treat,
the customers were merely making the offer and it was up to Argos to confirm or accept the
customers’ offer. 
In Kodak, the website placed an advertisement which offered a digital camera package
for £100. It was advertised as a “special deal” and within days thousands of customers placed
orders online and provided their credit card details for payment. They received an automated
online confirmation that urged them to keep the message both as proof of purchase and for
claiming under warranty. Then Kodak discovered that the price of £100 was an error — the
price should have been £329.
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Kodak initially claimed that the orders for cameras had not been accepted so no contract
was formed. It said the confirmatory e-mail was only sent to follow industry practice and was
not an acceptance of an offer. In other words, Kodak claimed that the advertisement was only
an invitation, not an offer, thus, was legally bound by the contract. Unfortunately, this case was
never been brought to court, whereby at last, Kodak honoured the contract, which eventually
left the legal aspect of this issue remained unsettled. 
The law on online advertisement is still unclear in Malaysia and there are several views
as discussed above that the advertisement may be treated as an invitation to treat or an offer.
The writers submit and recommend that the views of Christoph should be considered i.e. if the
website is interactive; it should be regarded as an offer. Otherwise, to prevent unwanted binding
contracts, websites and e-mail solicitations should have express disclaimers stating these clearly
to be invitations to treat and not offers. This will provide for the effective selection of customers.
Therefore, undesirable customers can be refused as e-commerce business merchants may not
wish to deal with all the customers from the whole world. As such, it is important in doing
online advertisement, to ensure that websites are set up as the marketers intend it to be;
invitations to treat or as offers. It must state clearly in your terms and conditions when
acceptance occurs, and to clarify any conditions which affect the basis of accepting the order.
Lastly, based on expensive experience by Kodak, it is important to have reliable systems in
place to stop errors happening or at least identify them before it is too late.
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